Directors’ Duties
An Overview

BTC1110 Commercial Law A8
and
BTF1010 Business Law

Introduction

'(Ij'h{s slideshow offers you a summary of the topic of directors’
uties.

The slideshow focuses on chapter 17 ‘Corporations Law’ at pages
463-494 of CACL (4t edition).

The slideshow presupposes that you have attended the lecture on
this topic or listened on line. It is also assumed that you have
undertaken the prescribed reading.

Once you have viewed the slideshow you are encouraged to write
an answer to question 11 at page 494 of CACL. This question was
discussed during tutorials in week 12. You may also benefit from
writing an answer to question 4 of the document titled ‘Previous
exam questions’ available on Moodle.
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DIRECTORS’ DUTIES

Directors’ statutory duties
reflect the duties
directors have under the
general law . Itis
important to note that
these duties overlap,
which means that a
director may contravene
multiple duties.

Directors’ duties

General law/
Fiduciary duties

These duties are
otherwise known as
fiduciary duties. They
arose from case law.

Statutory duties

These duties can be
found in the
Corporations Act 2001
(Cth). They restate the
fiduciary duties.
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DIRECTORS’' DUTIES

(insolvent trading)
has a common law
equivalent . .
Duty to act in good faith
in the best interest of the
company and for a

proper purpose: s 181

Each of the statutory
duties except s 588G

Duty not to misuse
position to gain
advantage or cause
detriment : s 182

Duty of care, skill
and diligence

General Law/
Statutory

Fiduciary
duties
Duty not to misuse

duties
position to obtain and
use information for

Duty to act in good
faith and in the
interests of the personal gain: s 183
company, for a
proper purpose,
duty to avoid
conflicts of interest

Criminal offence if act
dishonestly in relation to
s5181-183:5 184

Duty to prevent insolvent
trading: s 588G
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DUTY OF CARE AND DILIGENCE: s 180
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The business judgment rule: s 180(2)

(a) The judgment must
have been made in
good faith and for a

proper purpose

The BIR provides a
director with a defence
for actions that may
otherwise be a breach of
5180(1) and its common
law equivalent

The BJR only applies to
the duty of care. It does
not apply to any other
common law or
statutory duties of
directors.

(b) The director must
not have a material
personal interest in the
decision

. A director must
. Business satisfy all four
judgment rule: conditions in s
5180(2) 180(2) to rely (0 The diector must

net’ or ‘safe harbour” for have taken steps they
directors when they make on the BJR believe to be
informed and hon reasonably appropriate
business dealings whic to inform themselves
ultimately are proved to be about the subject
wrong ¢ matter of the decision

" n (d) The director must
There has to be a business have rationally believed
judgment. A business 7 the decision to be in the
judgment is ‘any decision to best interests of the
take or not to take action in \© corporation. This belief is
respect of a matter relevant arational one, unless it is
to the business operations = one that no reasonable
of the corporation’: s 180(3) ot E v person in their position
would hold




DUTY TO ACT IN GOOD FAITH: S181

Duty to act in good
faith in the best
interests of the

company and for a
proper purpose:

5181

The duty to actin
good faith under

with the duties in
55182 and 183

The duty to act in
good faith in the
best interests of the
company:

S EEE)]
This duty requires
directors to act
honestly in the best
interests of the
corporation as a
whole (ie the
members as a
whole).

s 181 often overlaps

The duty to
exercise powers for
a proper purpose:
S 181(1)(b)
Directors are also
required to
exercise their
powers for a
proper purpose
and not any
collateral purpose
(such as attempting
to obtain a private
benefit from using
the company’s
assets or their
powers as
directors). Powers
conferred on
directors are to be
exercised in order
to benefit the
company and not
themselves.

DUTY NOT TO MISUSE POSITION: s 181
DISCLOSURE OF INTERESTS BY DIRECTORS: S 191

Duty not to
improperly use
position for personal
gain, gain by a third
party or to cause
detriment to the
company: s 182

ASIC V Adler: Breach of
s 182 occurs where a

director uses their position
and causes a company to

enter into an agreement
that confers unreasonable
personal benefits on the

director.

An objective test is applied
to determine whether the
director has breached
5 182.
Cummings v Claremont: The
court held that the
directors of a mining
company who provided
themselves with generous
termination benefits
(including luxury motor
vehicles) misused their
position breaching s 182 as
well as other directors’
duties.

Directors must
disclose to the
other directors
any material
personal interest
in a matter that
relates to the
affairs of the
company: s 191




DUTY NOT TO USE INFORMATION IMPROPERLY: S183

Duty not to
improperly use
inside/corporate
information for
personal gain, gain
by a third party or to
cause detriment to
the company: s 183

As you may know | was
found to have
contravened s 183 and
was banned from being
a director for 10 years
and fined $390,000

Corporate
information refers to
information directors
find out in the course

of carrying out the
company’s business.
Even if the director
created the
information, the
information still
belongs to the
company if it was
created in the course
of carrying out his or
her duties as a
director.

ASIC v Vizard: Vizard
a high profile
businessman and
non-executive
director misused his
position as a director
of Telstra to gain
confidential
information to
purchase shares in
companies that
Telstra was planning
on taking over. He
was found to have
breached s 183.

CRIMINAL OFFENCES: S 184

Certain intentional or
reckless breaches of
duty amount to a
criminal offence:

s 184

If directors act
dishonestly or are
reckless in relation

to:
¢ S181-fail to
exercise powers
in good faith, in
the best
interests of the
company or for a
proper purpose:
s 184(1)
* S$182-misuse
their position
dishonestly:
$184(2)

*  Misuse company
information:
5184(3)

they also commit a
criminal offence

ASIC V Adler: The
court held the
directors
committed serious
offences including
breach of s 184(1)
and the Crimes Act
which involved
obtaining money by
deception. In the
words of the
presiding judge the
acts of the
directors were ‘not
stupid errors but
deliberate lies.’
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INSOLVENT TRADING: S 588g
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Insolvent trading-DEFENCES: S 588g

There are a number of defences to insolvent trading actions available under s 588(H)

. 3. At the time
2. At the time when the debt 4. The director

1. At the time
the debt was it::u?'f:c: \2’:: was incurred, must have
incurred there director'had the director did taken all
were reasonable bl not take part in reasonable
grounds to I’eaS;)na e : the steps to prevent
expect (and the grqun i r.e Y management of the company
director did on lnf_zrrgabnon from incurring
rovide a .
expect) that the P Y the debt:
competent and 5 588H(5)
company was )
solvent and reliable person
v that the

the company
because of

iliness or for
some other

good reason:

would remain
company was s 588H(4)

solvent even
with the new el
debt(s): s 588H(3) Mere ignorance
s 588H(2) of the
company’s
operations is
not a defence




Penalties for breach of
directors’ duties-
ss 180-183

Civil consequences:
- management ban:
s 206C
- civil penalty order up to
$200,000:
s 1317G
- orders to compensate
the
company: s 1317H
including profits made by
the director in breach of
ss 181-183

PENALTIES

Penalties for breach of
directors’ duties-
recklessness or
intentional dishonesty
in breaching ss181-183

Criminal consequences:
5184
-fine up to $220,000
and/or
- five years’
imprisonment

Remedies for breach of
s 588G

Civil penalty: s 588J
-Directors can be
personally liable for
company’s debts if they
were incurred at the time
the company was insolvent
Director may have to
compensate the
company or the
liquidator may seek
compensation for
creditors

Criminal offence: s 588G(3)
- Director can be charged
if dishonesty involved

Recovery by liquidator:
s 588M
Liquidator can recover
from the director
personally

- Recovery by creditor:
s 588M
- Creditor can recover from
director personally
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