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Agency theory

- the actions of one partner can bind the other partner 

Chapter 15 questions 

1. What is the essential idea that is at the heart of the law of agency?
The key point is that the law of agency allows one person to authorize another person to do any act that he or she has capacity to do themselves as if the principal is acting himself. 
2. Distinguish between actual and apparent authority?
Actual authority rises when there is an agreement between the principal and the agent. Apparent authority is the relationship between the third party and the principal. Whereas, Apparent authority is whereby there is no actual authority but a mere appearance of the authority that the principal has given to the agent. 
3. When can an agent exercise apparent authority?
· representation that the agent had authority to enter on behalf of the company into a contract. 
· Such representation was made by the person or persons who had “actual” authority
· That he (the contractor) was induced by such representation to enter into the contract relied upon it
· 

Freeman & Lockyer v Buckhurst Park Properties (Mangal) Ltd. (pg 403)

Company (principal)

Managing director (agent)

Architect (third party)

Chapter 16 questions 

4. Bob is not a partner of Janine as they do not comply to all the three criteria. Which is they have to be carrying on a business, in common with a view of profits. Though Bob and Janine have the view of making profits, they are not carrying on a business in common. 
Cribb v Korn (page 434)
Go to through the factors that start from page 434. 
5. Yes john is correct as this was not the cause of the ordinary activities of the business. As in the Scotts and Momentum Productions Pty Ltd V Lewarne (pg 441)

Innocent V Defaultant 
Partnership act, ss 14, 16

· must show that it was in the ordinary course of business of firm 
· with authority of co-partners 
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Chapter 17- corporations law

Questions 1, 3 and 11

1. Features of a company are it needs to be registered with the ASIC (Australian Securities and Investment Commission) and it has a corporate personality, it is a new legal entity and a legal person itself. 
Shareholders- owners 
Directors, employees, board- agents 

3. What is the main advantage of limited liability ?
advanatageous when dealing with high-risk ventures, in the case of insolvency or bankruptcy, limited liability means the shareholders were not liable for the billions of dollars owed by their company. 

5 advantages 
- decreases the need for shareholders to monitor the managers of the companies in which they invest because the financial consequences of company failure are limited. 
- provides incentives for managers to act efficiently and in the interests of the shareholders by promoting the free transfer of shares. 
- assits in efficient operations of the securities 

11. corporations act states that there is a 
duty of care and diligence (s180) business judgement rule- need to satisfy all the aspects of this rule
duty of loyalty (s 181-183)
duty to avoid insolvent trading (s588G and 588H)
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Termination of contract 
- by performance 
- by agreement 
- by operation of law 
- by breach 
- by frustration 

Termination by performance 
Exact performance  substantial performance rule, entire and divisible contracts, Acceptance of partial performance/ restitution- prevention of unjust enrichment. 

Termination by performance 
Basic rule: parties must perform fully and exactly or there is a breach 
To soften and effect this rule courts have developed three concepts 
1. the concept of the entire and the divisible contract 
2. the concept of substantial performance 
3. the concept of an unjust enrichment of the innocent party- if he or she accepted part performance of the contract she should pay a reasonable price for the part that has been accepted. 

Termination by agreement 
The parties themselves may agree in the contract that the contract will be terminated 
Example 1: fixed term lease
Example 2: condition precedent- performance dependent on something 
Example 3: condition subsequent- if an event occurs the contract is terminated 
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